OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
gERALD G- MANN
rvoms SEERAE April 28, 1939
Hon. Forrester Hancock \
Criminal District Attorney. (//
Waxahachie, Texas )
Dear S5ir:

Opinion No. 0-890 _
Re: May the Gomnissionars' nate

money to ate -dndowed 1lHrar
This is in repl lettir of April 85.
19359, in which you ask nuestion:
. Ain the City of
Waxahachie, % : pias and 18 pri-
vately endowsd y e deceased, hav-

Ll for the ST ad~-

erq_Courk or Ellis Geunty, Texas
-aynen' of a $750.00 anidual

es the question to my oftico,

the validity of such gunation,

been levied no tax for ¥uoh dona-
1ibrary having not been acoepted
maintained by said occunty previous-
That 18, the Commissioners® Court of Ellis

trustees of said Sims Library an ennual dona-
tion of $750.00, which library and which Board
of Trustees are not under the supervisiom, con-
trol, or jurisdiction of the looal commissioncrg
Court. .
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Your attention is directed to certain provisions
of the Constitution of Texas which a ppear to have a bear-
ing upon this question. Article 16, Section 6, reads as
follows:

"No appropriation for private or dndivi-
dual purposes shall be made. A regular state-
ment, under oath, and an account of the receipts
and expenditures or all publiec monsy shall be
published annually, in such manner as shall be
prescribed by law,” _

Article &, Section 50 of the COnstitution reads
- as follows:

"The Legislaturs shall have no power to.
give or to lend, or to authorize the giving -
or lending, of the credit of the State in aid
of, or to any person, assoociation or corporfe

-  tion, whether munioipal or other, or to pledge
. the gredit of the State in any manner whatso-
ever, for the payment of the liabilities, pre-
sent or prospective, of any individuel, as la-
tion of in§ividuals, munleipal or other sorw
poration tsoever.

Article 5. Soetion 81 of the constituxion reads
as followas _

"The Leglalature shall have no power to
make any grant or eauthorize the making of any
grant of public money to any individual, es-
sociation of individuals, municipal or other
corporations whatsoever...."

Articl! 3, Seatlion 52 of the constitution reads
as follows:

. "The Legislature shall have no power to
authorize any county, oity, town or other
political corporation or subdivialon of the
Btate to lend its eredit or to grant publie
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money or thing of vdlue in aid of, or to
any individual, association or corporation
whatsoever, or to become a stockholder in
such corporation, association or company;

Article 11, Section 4 of the Constitution reads
es follows:

"No county, city, or other municipal
corporation shall hereafter become & sub-
seriber to the ocepifal of any private cor-
poration or assoclation, or make any appro-
priation’ or donation to the same, or in
anywise loap its credit; but this shall not
be conatrued to in any way effect any obliw.
gatign heretolore undertaken pursuant to

8W. o -

. Article 8, Section S of the Constitution: reads
as ‘fallows: : '

_ "Tazes shall be levied and colleoted
hyiggneral laws and for public purposes
on .“ : .

The Commissioners*! Court is oreated by the Con~
stitution and is a body exeroising delegated powers. It
hds no authority except that conferred upon it by the Con-
stitution and laws of this state. (Bland vs. Orr, 39 SW
5568; Mills County va. Lampasas County, 40 SW 404; Baldwin
ve. Yravis County, 88 SW 484 and Art. 5, Sec. 18 of the
‘Constlitution of the State cof Texas).

The question as to wheit extent can public funds
be used by governmental bodies for charitable pupposes
has caused considerable conflict in the decisiona of the
different courts, and the courts have made the further
distinoction as to the authority of the particular body
to expend public moneyzand as to the purpose for which
the money was eppropriated for a public purpose.

In Ruling Case Law, Ko. 7, page 936, we £ind the
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following statement:

“Counties being created for purposes
of government, and authorized to exercilse
to a limited extent & porticn of the power
of the state government, have always been
held to aot strictly within the powers
granted by the leglslative aot establishing
them. Accordingly, the statute 1is to them
their fundemental leaw, and their power is
only coextensive with the power thereby :
expressly granted, or negessarily or reason-
ably implied from its granted powers. All
the powers with which the ocounty is intrnstad
are the powers of the state, and all the
duties with whioh they are oharged are the
duties of the state, and henoe these powers
and privileges may, in gensral, be changed, .
maodified or taken away. Pursuant to such
gensral purposes of governmpent, a: pounty hag
power to receive and hold property. to ineur °
debts and lisbilities within astatutory limits,
ta make contracts through its lawfully qon=
stituted offieers, ‘and, generally, toc manage
all the business affairs of the county.. Im
general, the power to inocur obligations, and’
to levy texes on: the people of the county and
on their property, is given to counties by .
statuteg but this is & power that mmst dbe
exercised only in the rnrthprance of countr

" or pnblic pnrpoees..

J .

The public purpcse ror whioch money may be rnised
" gomes up in a variety of ways; and will be briefly review-
ed. Uasury vs. City of Laredc, 65 Tex. 406, the City of
Laredoc passed an ordinance giving exclusive control over
schools within its limits. Ussury signed a contract with
the trustees that were appolnted by the County Judge, and
on request for peyment and refusal brought suit for same,
The Supreme Court denied his claim and held that the method
by which public schools are created was not followed, and
that the public school fund could be used only tor the
public schoocls of Texas.

\-
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Attorney Genersl Looney on May 19, 1913, gave
an opinion to the county judge of Sheldby County, Texas,
that an appropriation by the Commissioners® Court to aid
a county falr or to make an exhibit at the State ¥air
was uneuthorized in Texas. .

In Bernett vs. City of LaGrange, 112 SH 482,
the Supreme Court of Georgia held that a&n eppropriation
of $75.00 per month to the Salvation Army to be msed in
the public obharity of the eity and accounted far monthly
was & violation of the Constitutional provision that '
"no money shall ever be taken from the publiec treasury,
directly or indireotly, in tke aild of any church, sect
or denomination or any sestarian imstitution. :

The case of St. Mary*'s School vs. Brown et al,
45 Md. 3510, was a suit by a taypayer to restrain the
mayor and c¢ity counsel of Baltimore from granting appro-
pri:tions_to serve charitable inatitutions. The court’
said: S _ .

*It is certain, we suppose, that the

RERRITL e

saervice as benefits render the city that
any oclaim ocould be urged for their support
: from the city treasury. And if this be 8o,
. ' what guarantee has the ¢ity that services
are benefits will acerue, commensorate with
the appropriations that are made? The same
principal that would sustain appropriations
of every private shhool and charlty in the

ci}_y.'

Taking cognizance of the prohibitions of our
Constitution, and recognizing the fact that the Commission-
ers' Court has only such powers as the statutes permit,
it is our opinion that the Commissioners! Court is without

c¢ity counsel should have no power to meke
apprepriations to these institutions simply
11 as such, not because merely of the very
i humane end lsudible objects and purposes
b Tor which they are created by their founders -
£ and propoters; it is because of the actual
>

- e
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authority to make appropristions of public money to any
library controlled and operated by private individuels
however worthy the cause might be.
Very truly yours
ATTORNEY GENERAIL OF TEIAS

By %fﬁ

_ W, P, Watts
Assistant
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